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1. Evaluation of bids based on adding cost of packaging to

unit price for both first program year and multi-year
quantities is proper where imvitation provides that bids
on initial program year quantitics will be so0 evaluated
and invitation amenduent provides that clauses applicadble
to initial year i*ems are also applicable to multi-year
items.

2. Addition of transportation costs to unit prices is consiast-
eiit with only reasonable interpretation of invitation and
therefore is not improper.

3. Agency decision not to waive first article preproduction
testing requirement on basis that equipment being furnished
by bidder under prior contxac’-has not satizfactorily
passed initial production testing is nqt arbi’rary or capri-
cious and is consistent with agency regulations,

4, Hliegation that award under solicitation would comstitute
“izéach of protester's existing contract with agency is
Untimaly and will not be considered on merits since com-
plaict relates to issuance of solicitation but was not
filed prior to bid opeuing.

~ Libby Welding Company, Inc. (Libby) protests the proposed
awird of a contract to John R. Hollingsworth Company
(Hollingsworth) under invitation for bids (IFB) DSA 400-76-B-
3610, issued by the Defense Supply (now Logistics) Agency {DSA),
Defensec Gerieral Supply Center, Richmond, Virginia.

.- The procurement, for 15 KW and 30 KW generator sets, is
beibs conducted by DSA ‘' frsuant to a Military Interdepartmental
Purchase Request (MIPR) initiated by the VU.S. Army Troop Support
Command (TROSCOM). Bidders were authorized to submit bids ¢
the basis of one program year or the rulti-yeat requirement of
three program years, or both, with DS:. reserving the right to
award a contract on either basis. DSA Las determined that

award on the multi-year basis would be most advantagenus Lo the

Government.
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. Bids were opened on Juune 21, 1976, The two, low bids were
submitted by Libby and Hollingsworth, Libby's multi-year bid
price was $9,591, 522 02 (plus $2,000 for data); Holliugsworth's
bid was $9,713, 940 00 (less a prompt payment discount), How-
ever, in evaluating the bids, the contracting officer included
(in addition to items not conteated) the cost of packiug, pack-
sging and preservation (hereafter “packaging') for the generator
sets, as well as an amount for tranaportation of the sets. The
contracting officer's evaluated bid price for Hollingsworth was
lower than Libby's evaluated bid by approximately $34,000.

There are two principal grounds for Libby's 'srotest. First,
Libby contends that with respect to both pnckaging snd transpor-
tation, DSA improperly evaluated bids in violation of the solici-
tatfon provisions and applicable regulatinns. §~:ond, Libby
chiixges that the contracting officer has arbitr..ly snd capri-
ciously refused to waive firat article teasting with respact to
Libby. In addition, T.ibby contends that the award of a contract
to any other bidder would constitute a breach of a cormiract
crrrently existing between Libby and TROSCOM.

If Libby is coizect with respect to either packaging or
transportation, or if DSA were to waive first article testing
requirements for Libby, Libby would be “he evaluated low bidder.

EVALUATION

Packaging

With regard to packaging costs, the solicitation as
originally issued provided that biddeta were to furni.a the
estimated cost of packaging on a unit basia under tiie various
levels of packaging spacified’ in the solicitation. However,
the solicitation stated that "/t/hese estimated costs will not
be considered separately in the evaluation of th. solicitation
* % %, This original solicitation provided only for Items
0001 througa 0078. By Amendment No. 000l, DSA added Items 0079
through 0115 (with items 0083 through 0115 consrituting the
second and third program year requiremenis). The amendment
also stated the following:

"CLAUSES APPLICABLE TO ITEMS 000L- OUs2 ARE
ALSO APPLICABLE TO ITEMS 0083 - 0015

SECTION G - Preservatfn, Packaging. Pack-
ing and Marking shall be in
accordance with Pacheging Data
Sheet No. 618. See Pages 55 and
56.

]
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LEVEL A/A UNIT PRICE
LEVEL B/B UNIT PRICE

"The unit price for the appro-

riste level of Preservaticn,
'PacE;glg‘L;PacEiq‘:!nd Marking
1l be in.addition to the unit

price specified for the
generator set. .

SECTION G - Page 54; Para A is changed to
read:

A. PRESERVATION, PACKAGING AND
PACKING shall be IAW Pack-
sging Data Sheet No. 618 and
as follows:

Items 0001 - 0007, 0009,

0079 and 0081 - LEVEL B/B
Items 0008, 0010 - 0029, 0041
- C064, 0080 and 0082 - LEVEL
A/A" (Emphasi; added.)

Libby included unit pEices in its bid for the two packaging
levels, and the contracting officer utilized those prices in eval-
uating Libby's line item bid prices for a2ll three program years.
Libby, however, contends that the IFB provided that the unit price
for packaging was to be considered only in the evaluation of first

i . program year item prices and that biddurs were required to include
| the cost of packaging in their line item prices for the second and
i third program year items. Libby asserts that in fact its bid
prices for the generator sets in the second and third years are
inclusive of packaging costa and that the contracting officer erred
in adding an additional amount to those prices.

In support of its position, Libby relies ou Clause 2(c) of
Stancard Form 33~/i., That clause provides:

"{c) Unit price for each unit offered shall
Ye shown and such prices shall include pack-
ing unless otherwise specified."

Stancard Form 33-A, although not attached to the IFB, was
incorporated by reference,

' We think Libby's reliance is misplaced. Clause 2(c), by its
’ own terms, appiies only in the absence of any other provision for
| priclag of packaging,
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In this connection, we agree with the DSA/Hollingsworth v
reading of the IFB amendment that the packaging costs provi-
sion must be regarded as applicable to the second and third
program years, Amendment No. 000l states that "CLAUGES APPLI-
CABLE TO ITEMS 0001-0082 /the first program year/ ARE ALS0 .
APPLICARLE TO ITEMS 0083-0115 [phe second and third program
years/." Libby would not read that sentence to apply to pack-
aging because it physically precedes the Section G (the pack-
aging section) revisions, rather them being located within the
Section G heading. Libby's view is that the: sentence should
be read as referring exclusively to the Section E revisions
which asppear on the previous page of the Amendment. However,
Section E essentially consists of the schedule line items and
various provisions identilying the procurement a& a multi-year
procurement., We see nothing in Section E to which the sentence
in question would reasonably relate, To the contrary, it
appears that the sentence was mesnt to apply and only could rea-
sonably apply to the sections which followed it. Thus, we find
no basis for objecting to the contracting officer's adding au
amount for packaging to Libby's item unit prices.

Transpcrtation

The IFB.provided that "/f/or computing unit transpoctation
costs, each bid will be evaluated by adding to the bid % %
all Government ‘transportation costs to said destinations.” . Im
evaluating transportatior costs, the contracting officer Tegard-
ed the destination of the generators listed as Items 007, 0063
and 00v4 to be New Cumberland, Pennsylvania. Libby argues that
no transportation costs at all should ba evaluated for these
items because no destination were designated 1n the IFB for such

items.

The pertinent portion of the IFB schedule reads as follows:

“ITEM NO. SUPPLIES/SERVICES
0061 MIPR W58P05-6-00809 (ITEMS 0061
) “thru 0064}
SHIP T0:
Trans Ofc. W25G1lU ' .

New Cumherland Army Depot

New Cumberland, PA 17070

M/F: USATROSCOM PROP ACCT
w58H21-5198-C028

FOB DESTINATION
-4 - ]
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FOB ORIGIN

0062 FOB DESTINATION

oR
FOB ORIGIN

0063 FOB DESTINATION

OR
FOB ORIGIN

0064 FOB DESTINATION

OR
FOB ORIGIN"

We think the only reasonable reading of the schedule and the
quoted provision 1s that (1) a transportation cost will be
added t, the bid price for each item (bid on an FOB origin
besis) and (2) that the specified MIPR covers Items 0061
through 0064 and that all are to be shipped to New Cumberland,
Pennsylvania. This reading is internally consistent with other
IFB item desnriptions where supplies to be shipped to the same
destination are repeated under consecutive line items, Accord-
ingly, we find Libby's contention with regard to evaluation of
transportation costs to be without merit,

FIRST ARTICLE TESTS

Libby clleges that the ¢ontracting officer has arbitrarily
and capriciously refused to waive first article testing with
respect to Libby in accordance with the following IFB provision.

"C46 WAIVER 'OF FIRST ARTICLE APPROVAL TEST
(CONTRACTOR TESTING) (DECREASE IN PRICE)
(SEPARATE LINE ITEM) (1975 DEC)

el

The:Gavernmant Toserves'the Fight to'waive
theorequirementtherein. for_first article
.approvalltésts-asito¥thosefofferorgvoffar-
“4ng a product which has been’previously fur-
nished and has been accepted by the Govern-
ment, Offerors offering such products, who

wish to rely on such prior acceptance by the

l__
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Government, must furnish evidence with the

- offer that prior Government acceptance is
presently appropriate for the products to
be furnished hereunder by indicating below
contract numbers of fdentical or similar
supplies acccpted by the Government. When
the Government decides to-exercise its right
to waive fivst article approval testing,
offers will be evaluated on the basir of
decreased cost to the Government,' (Emphasis
added.)

In response to this provision, Libby listed under the heading
of "Prior Government Acceptance' contract number DAAK02-72-C-0265,
awarded to Libby by TROSCOM in 1972, and offered to reduce its blid
in the amouat of $450,000 for waiver of first article approval
tests,

After bid opening, the contracting officer determined not to
waive first article approval test for any bidder on the basis of a
recommendation by TROSCOM, the requiring agency. In ‘DSA's view,
"/alfter studying the information presented by TROSCOM in support
of its recommendations, any other determination by the contracting
officer would be wholly unwarranted, totally without a reasonable
basis, and clearly an improper and overreaching use of discretion.”

Libby, on the otber hand, argues that under its current

contract, DAAK02-72-C~-0265, it has offered an appiopriate product
"previously furnished and accepted by the Government' qualifying

it for waiver, and that it would be an abuse of discretion for DSA
not to grant the waiver. In.this regard, Libby contends that since
it vas the only potential bidder eligible for waiver, it was improp-
er for the IFB to contain a waiver of first article testing provi-
sion 1f DSA did not intend ‘» grant the waiver to Libby,

TROS%LUM refuses to recommend a waiver for Libby principally
because of failures experienced in initial production testing of
generators under Libby's current contract., In addition, TROSCOM
asserts that there have been changes in the drawing packsge
relating to the generators and that this procurement is a first
time buy with military specifications which differ from the pur-
chase description used in connection with Libby's current contract.

Libby's position is that the generators to be procured do not
in any materfial way differ from thoce being dolivered under Libby's
current contract, Libby also argues that the equipment failuree
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that have been experienced are the result of defective

Covermmsut specifications or otherwise ave not ita fault, and

that in any event such failures were minor and/or have been
correctad, Moreover, Libby alleges that since the fallures

were detected during initial production teatirng, they should

have no bearing ou the decision to waive first article testing.
Finally, Libby asserts that the Government is "accepting'" gen-
eratars under its contract and that this is evidence of the suit-
ability of the generators and satisfies the condition for granting
WALVEL,

TROSCOM's position is that there is substantial doubt as to
the adequacy and reliability of the Libby generators individually
and under mass production. On December 17, 1976, TROSCOM reported
the following:

2. Problems identified in previous corre. -
spondence have not yet been finally resolved,
‘The major problems observed during testing
include failures of the starting relay (K3),
the battery charging alternator, the over-

r eed switch and drive assembly and tle tim-
ing gear train (camshaft gear). These prob-
lems resulted in suspension of tests. Tests
were rasumed and suspended again due to addi-
tional failures of the overspecd switch and
drive asscmbly. Tests were resumed and com-
pleted during Dec. 1976 with tesc failures
and’ required corrective action in several
areas not yet resolved, Also, additional
ptoblems exist in the area of substandard
wiring (Short circuits and burned out connec-
tors) alorg with remaining unresolved situa-
tions mentioned above. It is the opinion of
this command that any failures causing major
teardown procedures, component failures caus-
ing non-operational generator sets and resulting
in various technical data changes are not to
be considered minor.

"3, Production units are being accepted by
the Govérnment under Contract DAAKO2-72-C-
0265 with the understanding that retrofit of
the genarator sets will be required prior to
issue to the field. The retrofit will depend
upon test results and evaluation as to correc-
tions required and responsibility for the in-
stallation of the retrofit, Production

-7 -
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_ atoppege pending proof testing of proposed
resolutions. was not considered advisable, the
contract has been modified to incorporate the
proposed corrective actions in antiecipation
of successful testing which may reduce the
number of generator sets requiring retrcfit,
As mentioned above, these are included in the
areas which remain to be resolved.

"4, This command retains its positio. not to
wolve testing for any bidder uwader subject
solicitation which is the Government's prerog-
ative since current testing has not proved
successful in determining suitability of these
generators for issue to users in the field,"

The decision to waive or not waive first article testing
for a particular bidder is essentially an administrative one
which we will not disturb unless it is clearly arbitrary and
capricious. See Ainslic Cognoration, B-187429, B-187539,
Deéember 21, 1976, 76-2 CPD’' 513; Kan-Du Tool & I Instrument
Cor o;ation, B- 183730, February 23, 1976, 76~ -1 CPD 121;
Consolidated Airborne Systems, Inc,, B- 184369, October 21, 1975,
75-2 CPD 247. Here, while Libby has submitted considerable evi-
dence in an attempt to minimize the generator failures referred
to by TROSCOM, we do not find that the record convincingly estab-
lishes that the contracting officer's xefusal to waive first
article testing for Libby is arbitrary.

First nf all, it is not disputed thht there have been
failures ass~nciated with the equipment furnished by Libby under
its prior contract, and that these failures resulted in "non-
operat onal generator sets." It is also clear that at least
so:e of the failure areas have not béen finally resolved.
Although Libby states that the failuies are correctable without
the need for first article testing under a new contract, the
using agency believes that the problems are such that it is not
willing to accept a mew production run fiom Libby without first
article testing approval Under these circumstances, we cannot
say that the TROSCOM/DSA position is so without a ritional foun-
dation that it can be denominated arbitrary or capricious.
Libby's claim that the failures are the fault of the Goveriament
rather than of Libby suggests that there may be a dispute on the
matter which would have to be resolved under the Disputes clause
of the existing contract, but does not, in our opinion, providn
a basis for concluding that TROSCOM/DSA 1s acting improperly in
refusing to grant a waiver of first article testing prior to
resolution of that dispute,
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Secondly, we do not agree that equipment failurea realized
during initial production. testing cannot be considered by
agency officials in determining whether to walve flrat article
teating. Libuy makes much of the differemce hetween initial
production and first article prepriduction testing, asseiting
that the first.article prepreduction testing requirement s to
determine the ability of the contractor to furnish a product
that is satisfactory for its intended use, thereby protecting
the Government from having to mske progress payments and fro .
incurring an obligation to pay production costs in the event
of contruct termination prior to Governmant approval of the
first article, while initial production testing is for drtex-
mining the suitability of mass-produzed equipment and is there-
fore conducted on equipment produced '"well bevond” the time
first article testing and approval takes plnce. However, we
think the regulations suggest a closer relationship.

Part 19 of the Afined' Services Procurement Regulation
(ASPR) (1976 ed.), entitled "First Article Approval”, defines
"first article" as including both preproduction models and
initial production samples. It defines "approval" as involv-
ing testing and evaluation of the first article "for conform-
ance with snecified contract requirements befora or in the
iuitial stage of production’ 'under a contract." ASPR § 1...)1,
The relaiionship between preproduction and initial produ.:tion
testing is further indicated by Army Regulatior. (AR} 700-78
(¥ebruary 6, 1970), which .escribes both aspects of first
article testing as "dasigned to insure that the contractor can
furnish a product that is satisfactory for its intended use,'
1t then goes on to define first article preproduction testing
as;

" % % % tests conducted on a model or group of
models of the item being procured, built prior
to mass production in accordancé with contract
specification and drawings, using substantially
the same methods, materials, processes, and
type of equijp:-nt as will be used for mass pro-
duction. These tests are conducted or super-
vised by the procuring agency to verify produc-
tion drawings, processes, and matexials thut
will be used in the manufacturec of the 7.em,"

And initial production testing as:
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"% % % a test of the first or one of the
first produced items or group of items coun-
ducted to verify the adequacy and quality
of the material when produced according to
production drawings and the mass production
process,"”

We think it {s clear that while the preproduction and initial
production cests are conjucted at different times and on differ-
ent equipment items, the tests are utilized for the same barsiz
purpose--to show that the contractor can furnish a satisfactory
product--and as such we fail to understand why difficulties
encouvntered in initial production units cannot be considered by
a contracting agency in deciding whethar to waive first article
prepruoduction testing for a subsequant contract. In this regard,
AR 700-78 specifically provides that the "/q/uality history of
the product based on previous production" may be considered in
determining the extent to which '"quality assurance testing dur-
ing productiun" (which is specifically defined as encompassing
first article testing) should be required.

Third, we cannot agree that the inclusion of the waiver of
firat article approval clause in the IFB gave Libby the ahsolute
right to have the waiver granted or that inclusion of the pro-
vision otherwise was improper. The clause does no more than
reserve to the Government the right to waive first article test-
ing for any bidder found to be qualified for such a waiver. While
prior acceptance by the Government of identical or similar supplies
i3 a requirement for first article waiver, we do not beliecve that
such acceptance automatically requices the Government to waive
first article approval testing in sll subsequent cases, since there
may well be particular facts or circumstances whlch would warrant
a determination not to waive first article testing, and the clause
itself requives a showing that prior acceptance is "presertly
appropriatc' as a basis for waiver.

With regard to the propriety of including the first article
waiver clause in the IFB, ASPR B 1-1903(b) coes preclude the use
of the clausc "when it is known that first article approval will
be required of all bidders * * #." However, we do not believe it
can be said that it was known, at the time the IFB was issued,
that Libby would nct have satisfactorily completed initial pro-
duction testing and would not he considered qualified for first
article waiver, Thercfore, we see no basis for con:luding that
issuance of the IFB with the first article walver prnvision was
inappropriate,

- 10 =
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For the above veazons, we find that the contracting
officer's decision not to wa!ve fivst srticle preproduction
testing from Libby was not "arbirrary, capricious or without
substantial basis in fact.” Consolidated Airborne Systems,

isz,, sup::.

BREACH OF UONTRACT

! Libby's contention that award of a contracl inder the
ao‘icttntion would constitute a breach of its exiiting centract
is untlmﬁly and will n~t be considered on its warits. Libby's

: cooplaint obviously relatas to the issuance of the IFB, which

[ clearly contumplated auard of a contract and wa: not, as

‘ suggesisd by Libby, merely to "test the market.” This protest,

, however, was 1.0t filed until after bid op2aing, and is clearly

’ untimely undex our Bid Protest Procedures, 4 C,F.R, § 20.2(d)

(1976},

The protest is denied,

Acting com!tgz:cz &eia‘?“ﬂ-. ) P

of the United States
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